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Decision re: International Businesns fachines Corp.: by Robert Y.
Keller, Deputy Comptrciler General.

“isue Area: Federal Prucnrement of Gosds and Services (1900).

Tontact: OZfice of the General Counsel: Procurement lLas IX.

Fufget Punction: General Government: Dther General Government
(806 . .

Oanniza*ion Concerned: Gu.ological Survey; TRW, Inc.

l\‘*l’lori *Y. P P R- 1 3 805-1{.) (5,- “ C r R. 20 9.

The protester requested reconsideratiun of a prio:
decision Aenying protest of an awvard for a data processing
system. The original decision was affirmed since the facts not
discussed in the decision 4id not alter the conclusion that the
protester's own similar deviations to the soliritatin
racuirements, which the protester now consider: zaterial, vere
also accepted by the agency without an amendment to th~
oplicitation. The request for a conference on the
reconsideration vas denied since a conferencs will only he
granted vhen the matter cannot be promptly resolved without a
conference. (Authoer/SC)
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DIGEST: .

1, Original dncisicn is affirmed where focgg\not discuased in
decision do not slter conclusion that protester's own
similar deviations to RFP requirsments which it now conside
ers material were accapted by agency without RFP amendment,
since protester was reasonably cn notice that such devia-
tions were not considered by sgency to be either material
or a relaxation of requirements, reauiring RFP amendment
pursuant to FPR § 1-3,805-1 (1975).

2, Since GAO Bid ?rotest Procedures do not explicitly provide
for conforonco when‘rcquest fou confcrencc is made for the
Zixst time' on rcconsidcrution and bocausa it is interest of
those procedutcs to effect 'prompt 'resolution" of reconsid-
eration requests, request for sonference will only be prranted
where matter cannot be promptly rasolved without coaference,

Intcrnationol Bucincan anhinea Corporction (IBH) requocts
reconsideration of vur Cenision ' of May 10, 1977, which deuiad that
firm's protest of an award to' TRW, Inc. for the EROS Digital Image
Proccsoing System (EDIPS) for the U.S. Geological Survey (USRS)
EROS Data Center {(EDC), The EDIPS system will pFrocess National
Aeronautics and Space: Administration {NASA)-furnished high density
digital tapes Snto firat gemevation film imagery (masters) and
other computer compatible tapes.

IBH‘protcsted thot “the system proposed by TRW did not meet
specification requircmcntl. Howovor, we found that the specifica-
t!onc, whcn read in conjunction with the "procurement philosophy"
contcined in the request for proposals (RFP), requ'red no more than
what TRW' offﬂaed.. We based ocur conclusions on the statements in
the "procurement philosophy" which- ‘represented the detailed speci-
ficution as & "coucipt" which USGS believed to be feasible and con-
sistent with its operational needs and requirements but which
invited offers to 'optimize" the syatem to save initial and opera-
tional costs so long as "throughput" and 'output" (performance and
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functional) requirements of the specification were maintained,
Our decision found that even though the TRW approach varied from
the detailed specification by eliminating the.peed fnr a high
deussty digital tape product for film production (HDTPF), ita
approach (as well as IBM's) maintained the "throughput" and ''out-
put” requirements, albeit in a manner which varied from the RFP's
Aetailed specifications, .

Ve allo found that altbough the P?P did not specifically
1ist the output pruduota, IBM's propossl reflected awareness of
the identity cf those products aad also eliminated iertain {nrer-
mediste tape products which were easential,to‘the function of the
USGS concepc detailed in the specifications but not to tie systems
proposed by either offeror, Although IDM complained thnt USGS, by
not ameading the RPP to reflect TRW's proposed elimination of the
intermediate tapa product (HDTPF) in its syatem deaign, violated
Federal Procurzment Regulations {FFR) & 1-3,805-1(a)!5) by not
affording IBM an opportunity to meet the ngency'a changed require-
ments, we found that the agency war not required to apprise all
offerors of the proposed elimination of items which were not
required by th. particular design proposed to meet the RFP per-
formance reqr‘rements.

IBM aagerts the same arguments in support of its request for
reconsideration ‘as were' considéred in the original protest. How-
ever, it doez stste that the HDTEF was required to be permanently
archived, and that thie RFP required that offérors list their
deviations to the decailed specification, -Obviously, if the
agency': operating needs included permanent storage of the tape,
ie had to be produced by the system, and would, of necessity, be
au ''output' rather than an "intermediate" product.

bEy

With respect to the contention thot the HDTPF was to be
permanently archived, we recognize that the detailed spécifica-
tion,when read by itself clearly mandates the production of that
tapet Kowever, ‘ar in our original decision, wa ngain emphasize
the RFP must be read as a whole,'including the ' procurement philoa-
ophy". Thy functions of the EDIPS system (as described in:tha
specification)}are, in:pertinent part, to provide for the: produc—
tion of first gggeration film imagery from digital imaje data, and i
to produce computer compatible tapes. To achieve this, result the
EDIPS specification detailed the system design discussed nbove, and
in so doing specified certain tape products which were essential to
the operation of that concept. Film and computer compatiblec tape
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ware |pec1£1ed ir. the "procurement philoscphv" as the "output
products"” the system was cequired to generaty for disscmina-
tion to the public (film products distributed-.to the pullic are
actually copied from the first gemeration film imagery).

accoupllsh tha neceas»:y functions of the system, section
.2 of the spaiification descriosd operational workflow im the com-
text of the aystem design sst forch In the specification, Sectiun
2 contained the following specific caveat to the offerors, which
in our opinion reflected the agency's recognition that proposed
designs might vaxy significantly from the agency's system design:

“The following ‘sections delcribr the operational
philouopb of the EDIPS in general terms, Thess
requiteménts shall be reflected in the EDIPS de-
sign features, which shall pemit the executicn
or performance of the operational function~
defined herein."

-Contrary to IBH'I contentiona, the récgid doea not reflect
a: tequitement for. germenent storage. of the NDTPF tapes, As the
offerors were advised, the only purpose of such a tape was fo
drive the:aquipment necessary to produce the "first genara; “Lon
fihn imngery“ i,e., the "master copy" from which film' produets
are produced. - That function is uccompliahed in the TRH system

‘by another: neans which® ‘eliminutes the naed’ for ‘the HDTPF tape,

1f, for some reason, aﬁnitional master copies are needed they
can beproduced by Tepivcessing the ‘original NASA tape. In our
view, the '[RW system permits the "performance o7 the operational
functions" required by the specification--at a lower cost than
the IBM approach.

o HOHGVer. our originul decision did not consider the impec. of
a series of answers offered bv the contrectxng officer to questions
poned by the offero.a. The contrarting ‘officer. did state that both

-‘the "HDTPF tape,es well as vne other so called intermediate tape

(which IBM eliminated in {ts design), were to be stored. While we
believe the combination of the mandntoty language of the specifica-
tion and the contracting’ officer 8 answers may have created an
uncertainty in the minds of "the offerors as to the archival require-
ments for those ‘taiies 1nit1¢11y, Ve are.atill of the opinion that
IBM's own devintionn from the spucificetion ‘requirements which were
accepted by the ngency with no "subsequent amendment reasonably put
that firm on notice that eltmination of those tapes was not consid-

ered by the’agency to be a material.deviation from the specificationms.

As we conrcluded in our original decisiom, in cur view, IBM "was or

should have been aware of the non-mandatory nature of certain aspects

of the specifications.
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Witk regard to the requircment in the RFP that offevors list
“deviations" (and their vationale) to the syatem concept, such
requirement does not :hange cur view discussed.above of what was
required by the specifications, We bglieve the USGS would reason-
ably want to know,.in & concise fashion, those areazc in which an
offeror's design "deviated" from the design set forth by the sgency.

Although we do not. aelinve IBM was prejudiced in thia procure-
ment, we think that the cont:acting o!flcer had a unique opportunity
to avoid any potential imbiguity with ragard to the tape storage
requirements of the proposed EDIPS operation wheun responding to
direct inquiries on the subject prior to tlie receipt of proposals,
by emphasizinz the context in wiiich the replies were offered, i.e.,
withia the conceptual framework of the specification. Therefore,
we recomnend that future solicitations avoid any potential confusion
by setting forth more specific detail as to those portions of the !
spacifications which could not be varied, ,

We note that in its request for reconsideration, IBM requcsted
a conference to "aid i{n sorting out the matter." However, our Bid
Protest Procedures do not explicitly provide for conferences in this
situation. See 4 C F.R. § 20.9. Since it is the intent of the pro-
ceduren to effect "prompt resolution" of reconsideration requests,
we believe a request for a conference should be granted only where
the matter cannot be promptly resclved withcut s conference, 1ln our
judgment, this 1z not such a case.

For the reasons sot forth herein, thr. prio:r decision 1s affirmed.

ﬁ 1K 11,

Deputy Comptrolla
uf the United States
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